
VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL 

ADMINISTRATIVE DIVISION 

PLANNING AND ENVIRONMENT LIST 
VCAT REFERENCE NO. P709/2017 

PERMIT APPLICATION NO. 120/2016/05P 

 

APPLICANTS Kim Cope & Others 

RESPONSIBLE AUTHORITY Nillumbik Shire Council 

REFERRAL AUTHORITY Country Fire Authority  

RESPONDENT Phillip Mannerheim Holdings Pty Ltd 

SUBJECT LAND 2 Pigeon Bank Road 

WARRANDYTE  VIC  3113 

WHERE HELD Melbourne 

BEFORE Dalia Cook, Member 

HEARING TYPE Practice Day Hearing 

DATE OF HEARING 8 December 2017 

DATE OF ORDER 12 December 2017  

 

ORDER 

Relevant dates 

1 The following dates are the dates referred to in these orders. 

Item Action  Date Time Duration Number of 

members  

A Hearing  23 January 

2018 

10.00 am four days one 

 

2 Please read the information included in Appendix A and observe any 

directions included in the Appendix. 

3 All hearings and compulsory conferences will be conducted at 55 King 

Street, Melbourne. 

4 Any changes to the hearing date, length or venue of hearing will be notified 

by further order of the Tribunal.   
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Confirm hearing 

5 The date of the hearing set out in the Tribunal’s initiating order is 

confirmed.  This proceeding is listed for hearing on the date and for the 

time set out in item A of order 1. No further hearing notice will be sent. 

Hearing fees 

6 If you are the applicant in this proceeding, you may be required to pay a 

daily hearing fee before the hearing commences. For more information, see 

Appendix A and the VCAT website. 

Amended plans 

7 The permit applicant has foreshadowed that it may make an application to 

amend the permit application by substituting amended plans for the permit 

application plans in this proceeding or otherwise amending its application.  

It shall be sufficient compliance with VCAT Practice Note – PNPE9 

Amendment of Plans and Applications if the permit applicant gives notice 

of its application to amend the permit application by 22 December 2018. 

Evidence 

8 By 8 January 2018 (or such later date as may be permitted by the Tribunal), 

the parties must file with the Tribunal and serve on all other parties a copy 

of each document and statement of the evidence or report of each witness, 

whether that witness be an expert or a lay witness, on which the party 

intends to rely at the hearing not yet filed and served. 

 

 

 

 

Dalia Cook 

Member 

  

 

 

APPEARANCES 

For Kim Cope & Others Mr Jeff Cranston, Solicitor 

For Nillumbik Shire Council Mr Jason Kane of Counsel by direct brief 

For Country Fire Authority Mr Stephen Foster, Town Planner  

For Phillip Mannerheim 

Holdings Pty Ltd 

Mr Edward Mahony, Solicitor, Best Hooper 
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REASONS 

1 The permit applicant sought an adjournment of the listed hearing in January 

2018.  The application is a review of the decision of the responsible 

authority to grant a planning permit for the development of the land for a 

dwelling with vegetation removal and other associated permission.  

2 As an alternative, the permit applicant sought to convert the first day of the 

listed hearing to a compulsory conference, with a hearing date to be listed 

in June 2018.  

3 This adjournment request was made following the decision of the Supreme 

Court on appeal of my preliminary decision, which was handed down on 2 

November 2017.  

4 The responsible authority consented to the adjournment but it was opposed 

by the applicants for review.  

5 The applicant submitted that its second firm of solicitors was briefed 

recently and it wanted additional time to obtain the advice of experts, to 

prepare amended plans and to seek to narrow the issues in dispute with the 

applicants for review. It also noted that the date for the service of amended 

plans in accordance with the Tribunal’s Practice Note PNPE9 had passed.  

It considered that the adjournment would not prejudice the applicants for 

review since there would be no entitlement to use or develop the land and it 

would remain in its current state.  

6 The applicants for review emphasised that the permit applicant has had 

ample time to prepare for the hearing and that it had not advised that its 

expert witnesses could not attend the hearing.  It advised that the date of the 

listed hearing had been accepted by all parties at the compulsory conference 

in the Supreme Court proceeding and that Justice Bell had issued his 

judgement with the VCAT hearing date in mind.   

7 They also submitted that the resources of numerous individuals and 

community groups would be tied up and that the matter was likely to incur 

additional expenditure if adjourned.  They were also concerned about the 

potential for planning scheme provisions or policies to change in the 

meantime in a way that may be detrimental to their case.  

8 As a compromise, they agreed to the Tribunal abridging the time for the 

circulation of amended plans.  

9 Considering all matters relating to fairness as well as the obligation of the 

Tribunal to deal with matters efficiently, I have confirmed the hearing as 

listed.   

10 It is a significant matter to vacate a substantial hearing, and in general, it 

should be done for good reason.  

11 The permit applicant has been advised of this date for many months and it 

knew this was the date the parties needed to work to if the appeal was 
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refused.  The decision of the Supreme Court was handed down in a timely 

way to enable hearing preparations in terms of the briefing of witnesses and 

preparation of amended plans to occur.   

12 I accept that there would be potential prejudice to the objectors as claimed.   

13 Having regard to the report on progress I obtained from the permit 

applicant’s representative, it appears that any in principle changes to the 

application plans have not been identified yet.  I would be particularly 

hesitant in these circumstances to convert the first day of the hearing to a 

compulsory conference.   

14 At the same time, I am also aware of the relatively limited mediation 

resources available to this List of the Tribunal and it seems more likely than 

not given the issues raised in the application grounds that a hearing will be 

required in some form to resolve this matter independently.   

15 If the permit applicant is not ready to proceed to hearing on the listed dates, 

it could withdraw the permit application and reapply once all relevant issues 

have been considered. 

16 I consider that it would be acceptable to truncate the time for the service of 

the amended plans as agreed by the parties as one way of facilitating the 

hearing of the proceeding as listed.  

17 I agree with the parties based on their updated estimates that a four day 

fixture would be required for the hearing rather than five and have amended 

the listing accordingly.  

 

 

 

 

Dalia Cook 

Member 

  

 



 

 

 

APPENDIX A 

INSTRUCTIONS ABOUT HEARINGS & GENERAL INSTRUCTIONS 

What happens if you do not appear at the hearing? 
If you do not appear or are not represented at the hearing, the Tribunal may determine the 
matter in your absence or make other orders affecting your interests. 
 
Room number 
Please check the ground floor list or VCAT website for your room number.  Proceed directly to 
that room and sign the appearance sheet.  Do not wait for your name to be called. 
 
Time allocated for hearing 
If you believe the length of hearing time allocated is not sufficient, you should notify VCAT in 
writing indicating why you believe more time is required within 14 days of the date of this order 
and send a copy of your communication to the other parties.  Unless you send a copy to other 
parties and provide evidence that you have done so, your request will not be considered.   
 
If a request for more time is made more than 14 days after the date of this order, you must 
make an application for adjournment following the procedures on VCAT’s website ‘How to apply 
for an adjournment’. 
 
What should you bring to the hearing? 
You should bring all documents, plans, photographs and other material you wish to rely upon 
that have not been previously filed.  If you are making a written submission, please bring six 
copies. Guidance about preparing submissions is available on the VCAT website Planning and 
Environment List Guidelines for Submissions in Hearings, Guidelines for Submissions by 
Responsible Authorities and Guidelines for Submissions in the Short Cases List. 
 
Except where otherwise directed by the Tribunal, expert witness reports must be received by 
VCAT and other parties at least 10 business days before the hearing.  Witness statements 
should be filed in A4 size, stapled not bound and two-hole punched. 
 
What happens at the hearing? 
Information about the hearing and hearing procedures is available on VCAT’s website.  All 
hearings are recorded.  Hearings are open to the public and are conducted as informally as 
possible. The typical procedure for the final hearing of an application is for parties to speak in 
the following order: 

• the responsible authority;  

• referral authorities (if any); 

• third parties or objectors (if any); and  

• the permit applicant  
Each party will be given a reasonable opportunity to respond to the case put by the other 
parties.  A right of reply is not an opportunity to simply repeat submissions, which a party has 
already made; rather it should be confined to matters arising from the submissions of the other 
party(s), which have not already been addressed by the replying party. 
 
Hearing fees and waiver or reduction of hearing fees 
If you are the applicant in this proceeding, you are required to pay a daily hearing fee for each 
day or part day of hearing. This includes accompanied site visits.  
 
The amount of fee will depend on whether your case is deemed to be a complex case. You will 
be advised if your application is considered a complex case by the Registrar in advance and 
prior to the hearing. If your application is deemed a complex case you will be required to pay 
higher hearing fees. See VCAT’s website for information on hearing fees for complex cases. 
 
You are required to pay your fee online or at Counter Services on the ground floor at 55 King 
Street the day before the hearing. If you do not pay the fee, your hearing may be adjourned or 
struck out.   
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There are some exceptions to this requirement to pay hearing fees. VCAT Practice Note – 
PNVCAT 6 Hearing Fees sets out the procedures that apply to the charging of daily hearing 
fees in proceedings before the Tribunal, including who is liable to pay the daily hearing fee.  
This Practice Note and other information is available on VCAT’s website. 
 
For example, Day 1 hearing fees do not apply to a VicSmart application or a change in 
conditions application unless an objector application is also lodged, in which case the permit 
applicant must pay the Day 1 hearing fee. If an objector application is transferred into the Major 
Cases List, the permit applicant must pay any hearing fee. 

 
The Principal Registrar has the power to waive or reduce a daily hearing fee in certain 
circumstances.  An Application for Fee Relief form is available on VCAT’s website. Any 
application to waive or reduce the daily hearing fee should be made as soon as possible in 
order to avoid any delay in the hearing. 
 
Site inspections 
The member hearing the case may wish to undertake a site inspection. The time allocated for 
the hearing does not normally include an allowance of time for a site inspection. The member 
conducting the hearing will arrange for an inspection to be undertaken during (if time permits) or 
at the conclusion of the hearing. Inspections may be accompanied (which means that all parties 
are entitled to attend in person or have a representative attend) or unaccompanied (which 
means the member will undertake the inspection alone). Parties should be prepared to make 
their properties available for inspection where appropriate at the conclusion of the hearing and 
on the same day or as otherwise arranged. 
 
Exhibits 
Any exhibits or material tendered as evidence at the hearing will normally be placed on the file 
and kept by VCAT.  If you want an exhibit to be returned, or in the case of bulky exhibits such as 
models, you must clearly mark the exhibit with the VCAT reference number and the name, 
address and phone number of the party tendering the exhibit.  All exhibits remain the property of 
VCAT for 30 days after the date of determination.  You may then collect the exhibit from VCAT.  
VCAT will allow a further 30 days for the collection of exhibits after the determination before 
they are disposed of.  
 
Decisions/orders 
The approximate waiting time for a written decision is 6 weeks. 
 
Adjournments 
All adjournment requests must be made immediately you become aware of the basis for a 
request.   
 
Applications for adjournment of a hearing are not encouraged and you should not expect that an 
adjournment will be granted even if all parties consent. VCAT may refuse an adjournment if it 
considers that the adjournment is: 

• not in the public interest 

• prejudicial to the interests of one or more parties or the expeditious determination of the 
proceeding 

• contrary to efficient case management, or 

• otherwise not justified. 
 
If you wish to apply for an adjournment, choose the Application for Consent to adjournment 
form on the VCAT website or call us for a hard copy. Any application for adjournment must 
follow the procedures set out in VCAT Practice Note PNVCAT1 – Common Procedures. 
Refer to the VCAT website for more detail. 
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Withdrawals 
If you are an objector and wish to withdraw your objection at any time after you lodge your 
statement of grounds, you must inform VCAT, the applicant and the responsible authority in 
writing. You will then be withdrawn from VCAT’s record and receive no further correspondence. 
 
If you are the applicant, any application for withdrawal of the application must follow the 
procedures set out in VCAT Practice Note PNVCAT1 – Common Procedures. 
 
Withdrawal of an application brings a proceeding before VCAT to an end and restores the status 
quo that existed immediately before the application was lodged. 
 
Consent orders 
If parties reach agreement before the hearing or compulsory conference, they may obtain an 
order from VCAT without the need for a hearing.  Follow the instructions on VCAT’s website – 
see VCAT Practice Note PNVCAT1 – Common Procedures and Planning and Environment 
List – Consent Order Guidelines. 
 
Inspecting VCAT’s file 
Any party to the proceeding may inspect the VCAT file relating to the proceeding without a fee. 
Anyone else can inspect the file, but they must pay a fee. There is a charge for photocopying. 
To arrange an inspection time, complete the File and Document Access Request Form 
available on the VCAT website. 
 
Communicating with VCAT 
All communications to VCAT about this proceeding must quote the VCAT reference number 
included in this order (see page 1, top right corner). 
 
A party who communicates in writing with VCAT must serve a copy of that communication on all 
other parties at the same time and notify VCAT this has been done. The communication must 
state that a copy was sent to the other parties and list the parties it was sent to. This applies to 
communications sent by letter, email or fax. 
 
Enquiries and information 
If you have any further enquiries, please contact VCAT on the numbers below.  Please quote 
VCAT’s reference number.  Guidelines and information about VCAT’s procedures are on 
VCAT’s website at www.vcat.vic.gov.au or can be obtained from VCAT on request. 
 

 


